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(5) Dismissal of the action;

(6) Entering a decision by default;
and

(7) Refusing to consider any motion
or other action that is not filed in a
timely manner.

(b) In civil money penalty cases com-
menced under section 1128A of the Act
or under any provision which incor-
porates section 1128A(c)(4) of the Act,
the ALJ may also order the party or
attorney who has engaged in any of the
acts described in paragraph (a) of this
section to pay attorney’s fees and
other costs caused by the failure or
misconduct.

§1005.15 The hearing and burden of
proof.

(a) The ALJ will conduct a hearing
on the record in order to determine
whether the petitioner or respondent
should be found liable under this part.

(b) Burden of proof in civil money
penalty cases under part 1003, in Peer
Review Organization exclusion cases
under part 1004, and in exclusion cases
under §§1001.701, 1001.901 and 1001.951. In
civil money penalty cases under part
1003, in Peer Review Organization ex-
clusion cases under part 1004, and in ex-
clusion cases under §§1001.701, 1001.901
and 1001.951 of this chapter—

(1) The respondent bears the burden
of going forward and the burden of per-
suasion with respect to affirmative de-
fenses and any mitigating cir-
cumstances; and

(2) The IG bears the burden of going
forward and the burden of persuasion
with respect to all other issues.

(c) Burden of proof in all other exclu-
sion cases. In all exclusion cases except
those governed by paragraph (b) of this
section, the ALJ will allocate the bur-
den of proof as the ALJ deems appro-
priate.

(d) The burden of persuasion will be
judged by a preponderance of the evi-
dence.

(e) The hearing will be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

() (1) A hearing under this part is not
limited to specific items and informa-
tion set forth in the notice letter to
the petitioner or respondent. Subject
to the 15-day requirement under
§1005.8, additional items or information

§1005.16

may be introduced by either party dur-
ing its case-in-chief unless such infor-
mation or items are—

(i) Privileged;

(if) Disqualified from consideration
due to untimeliness in accordance with
§1004.130(a)(2)(ii); or

(iii) Deemed otherwise inadmissible
under §1005.17.

(2) After both parties have presented
their cases, evidence may be admitted
on rebuttal even if not previously ex-
changed in accordance with §1005.8.

§1005.16 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing will be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony (other than expert testimony)
may be admitted in the form of a writ-
ten statement. Any such written state-
ment must be provided to all other par-
ties along with the last known address
of such witness, in a manner that al-
lows sufficient time for other parties to
subpoena such witness for cross-exam-
ination at the hearing. Prior written
statements of witnesses proposed to
testify at the hearing will be ex-
changed as provided in §1005.8.

(c) The ALJ will exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence so as to:

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth,

(2) Avoid repetition or needless con-
sumption of time, and

(3) Protect witnesses from harass-
ment or undue embarrassment.

(d) The ALJ will permit the parties
to conduct such cross-examination of
witnesses as may be required for a full
and true disclosure of the facts.

(e) The ALJ may order witnesses ex-
cluded so that they cannot hear the
testimony of other witnesses. This does
not authorize exclusion of—

(1) A party who is an individual,

(2) In the case of a party that is not
an individual, an officer or employee of
the party appearing for the entity pro
se or designated as the party’s rep-
resentative; or

(3) An individual whose presence is
shown by a party to be essential to the
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